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¥ el 3MEr HEAT (Order-In-Appeal No.): AHM-EXCUS-002-APP- 397-17-18
feetien (Date): 22-Mar-2018 SIRT el @l ARG (Date of issue): /6 /L4100 €

AT BAT AR, 3G (3dTer) gRI Uik
Passed by Shri Uma Shanker , Commissioner (Appeals)

T AT, PR 3cUTG Yo, (Hsol-11I), IEHSTETE ST, Yo gRT

T 3G H [Coich ¥ glord |
Arising out of Order-In-Original No 22/REF/2017-18 Dated: 25/09/2017
issued by: Assistant Commissioner Central Excise (Div-III), Ahmedabad North

T 3rdTereraT/uiadrdr &1 e Tad Uar (Name & Address of the Appellant/Respondent)

M/s IMBB

aﬁéwﬁﬁsvmamr@maqmm%ﬁaﬁsvmar%uﬁamaﬁﬁ
FaTT T FETH AR P 3T AT YANSTOT IS U P Hepell § |

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRT TXHR Bl GARIGTOT e :
Revision application to Government of India:

(1) @) () S SeUE Yo ARTH 1994 F 4N FAT A JA T A SAA P aR H s U
P ST-URT F UAH Wd & e GANETOT HdeA T @Rg, AR TR, fad Ao, TTed
fragrar, =iely HfSver, SaeT AT o7aeT, THG A9, A5 Reel-110001 & 6T ST eV |

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(i) If Fre & ot & FES F o9 G sREe § R eI A1 3 BRaE & A fod
W@Wﬁgﬂmﬂﬁmﬁmgm&mmmmmﬁﬁa@mmﬁ
3 a7 et sisRerR 3 & @ B s & ERiE g8 W |

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. .

3ifer STUTET B S ﬂmiﬁﬂfﬁﬁa}mﬁ@@%ﬁ%mﬁaﬁﬁ%aﬁ?ﬁmﬁﬁw
gRT UF 7o & gais  omad, orfild @ g7 UiRd O W WA qre ¥ fawy s (H.2) 1908

YT 109 ERT Frge {5y w1g 81|

Credit of any dufy allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such order

is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

‘of the Finance (No 2) Act, 1998.

ST ST Y (o) R, 2001 B Fr o B st RARE yo e st—s § 1 R
4, R ey & Uiy ey URE el 9 WM W & iR Je—enew vd onfiel ety @Y ey

uirll & ey ST e fhar ST A1ty | S9e A @il 5. o7 gy & faia urT 35-3 ¥
fiRa B & qIaH & e & w1 ER—6 Tl B Uy W S =Ry |

The above application shall be made in duplicate in Form No. EA—8 as specified under
Rule, 9.of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a- .

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :

RIS e & Fr Sigl Wl bd U g Wod 91 989 $H 8 a1 WU 200/~ B A
B Y 3R STEf e QchHWcuu@rvme’rﬁ‘Hooo/— B BT YA Bl TG -

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

T oob, Piiy BTG Yoob Td Wby ATy W@W % gfr srdier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(@)

(@)

PRI BTG 3;'&5 ST, 1944 BT GRT 35— /365—-3 @ Ifavici—
Under Section 35B/ 35E of CEA, 1944 an appeal lies fo i~

TRl Jediend | WOt W AFel WM Yo, DY Sl {;@WHQW%WW
o faR ifder v < 9. 8 IR b, 7F, T Rewd 31 od

the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram New Delhi-1 in all matters relating to classnflca’uon valuation and.

Wﬁr@ﬁqﬁ‘o@‘c{z()iﬁﬁqmg ITAR & Irerar @ ofie, el & Aer H <Er gob, By
SE Yoop TG A dlelid =t (Ree) @ ufdew & difder, smwemm # all-20,
el BIRCT HrTevs, JuTll TR, SEHEIC—380016.,

To the west: regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospltal Compound Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned in para-2(i) (a) above.

D1 ST Yo (@) Fraemael, 2001 @ 9RT 6 B v o 5u-3 § PuiRa frv smER
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ' .

(3) U 39 ARy ¥ B S AR FT TAEY B T AT TS qA e DAY BN BT YA ST
37 @ A 9T WRY 39 9T & W gy N 6 o wdl Brl @ wee @ forw auRefy sl
SRR Y G ordiel A1 BRI WRBR B Y ATIe far S 21

in case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner. not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =mETe gob: SRIFEE 1970 FUT WARRT Y SERR—1 F sfd ﬁa‘rﬁaﬁﬁquaﬁﬁﬁ
et aTeY YUTRARy Fiofs TR & oMy ¥ &y @ (e Ul W $.650 U4 B =@
@ fewe o §I9m AR | -

One copy of application or O.1.0. aé the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) =7 iR <aRyg Al B FriE BR are Pl 1 SR W e i fhar ST 2 S W gew,
BT ST e Ud ey el ~rfeRer (GrRifaft) Free, 10s2 # FRRT 81 o

Attention in invited to the rules coverihg these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,

6) M gew, DT Suad Pod T e} el e (Ree), @ ufa il & AW H
eI AT (Demand) T§ &5 (Penalty) BT 10% T8 &A1 HXAT A ¥ | §Tetifen, 3ifeIeners 9 AT 10 FU5
IqU %‘ i(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, ’
1994) '

O Fegd 37916 Qjﬁ? 31 Far =R 3ierd, ifder 2T "eheed s AT (Duty Demanded) -
) (i) (Section) TS 11D & dga TR U,

(i) o aTera e Shise H Ay,

(i) ST Hie PR & e 6 & e 4T TR
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

- pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and:Service Tax, "“Duty demanded” shall include:
‘ ()  amount determined under Section 11 D; .
(ii) amount of erroneous Cenvat Credit taken; :
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

J"V’.' "
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In view of above, an appeal agairﬁst this ordfér shall lie before the Tribunal on pgfyr'r'l,enti,.fbf‘jjo%-
of the duty demanded where duty or duty and penalty are in dispute, or penalty,"wﬁe_gr‘ev‘pgnalty

A

alone is in dispute.” s s
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:: ORDER-IN- APPEAL ::

M/s. IMBB, 185/186, Chinubhai Tower, Ashram Road,
Ahmedabad 380009, is registered -with the Service Tax Department
having Registration No. AAFFI2770]1SD001 (hereinafter referred to as
the ‘appellants’) have filed the present appeal against the Order-in-
Original number 22/REF/II/2017-18 dated 25.09.2017 (hereinafter
referred to as ‘impugned order’) passed by the Assistant Commissioner,
Service Tax, Division-III, Ahmedabad North (hereinafter referred to as

‘adjudicating authority’).

2. The facts of the case, in brief, are that the appellants had filed
refund claim amounting to £12082/- on 27.06.2017 under Notification
number 41/2012-ST dated 29.06.2012 in respect of Service Tax paid on
services used for export of 'goods.

3. During scrutiny of the claim, the adjudicating authority had found
that the appellant had not produced the invoices for which Service Tax
refund is claimed in original. Also there should be a document which
evidences the payment of the Service Tax. In this case the appellant
has been requested to provide original copy of invoices and bank
statement through the query memo dated 08.09.2017. However, the
same were not produced by the appellant . Therefore, the adjudicating
authority uphold the amount of Rs.9168/- and reject the amount of Rs.
2914/- as per Notification number 41/2012-ST dated 29.06.2012 .

4, Being aggrieved with the impugned order the appellants have
preferred the present appeal and filed the appeal to this office on
22.11.2017. The appellants have submitted that they deny the
allegations and contentions specified in the impugned orders. The
appellant sated that the impugned order has been passed by the
adjudicating authority in utter violation to the principles of natural
justice, as he has not considered the submissions made by the
appellant. The impugned order having been passed in violation of
principles of natural justice is liable to be quashed and set aside.

5. Personal hearing in the matter was granted on 23.02.2018. Shri
N.K. Tiwari, Consultant, appeared before me and reiterated the grounds
of appeal. He pointed out that the adjucating authotity has rejected the
claim of refund of Rs. 9168/- which was eligible as per Notification
number 41/2012-ST dated 29.06.2012 .

6. I have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral submissions
made by the respondents at the time of personal hearing.

7. I agree to the contention put forth by the appellant in the appeal

memorandum that there has been an error in sanctioning the refund
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claims under Notification No. 41/2012-ST dated 29.06.2012. The issue

to be decided by me is that whether the appellants are eligible for
refund of Rs. 12082/~ which was rejected vide the impugned orders.

8. Before dwelling on to the dispute, I would like to reproduce the
relevant paras of Notification No. 41/2012-ST dated 29.6.2012 for ease
of reference: |

W
---------------------- EnssRENER .

(1)(c) the rebate under the procedure specified in paragraph 3
shall not be claimed wherever the difference between the
amount of rebate under the procedure specified in paragraph 2
and paragraph 3 is less than twenty per cent of the rebate
available under the procedure specified in paragraph 2;

----------------------------------------------------------------

(Emphasis supplied)

9. Under the Notification No. 41/2012-ST dated 29.6.2012, two
procedures have been specified for claiming the refund of service tax.
The first procedure, as stipulated in Para 2 of the said Notification allows
rebate of service tax paid on eligible input services as a percentage
value of the declared Free on Board(FOB) value of the export goods on
the basis of rate specified in the schedule, which is to be claimed from
Customs authorities. The other procedure as stipulated in Para 3 is that
the rebate may be claimed on the service tax actually paid on any
specified service on the basis of duly certified documents, which is to be
claimed from Excise authorities. However, the foremost condition as
stipulated in Para 1(c) of the Notification is that the rebate cannot be
claimed under the procedure as per Para 3, wherever the difference
between the amount of rebate under the procedure of rebate as per
Para 2 i.e. as a percentage on FOB value of goods and rebate on the
basis of documents as per Para 3, is less than twenty per cent of the
rebate available under the procedure as per Para 2. It is evident that if
the difference between the amount of rebate calculated -as per
procedure laid down under Para 2 and at the rebate claimed as per the
procedure'laid down under Para 3, is less than 20% of the rebate
available under Para 2, the rebate cannot be claimed under Para 3.

10. In view of the facts and discussions hereinabove, I find that the
the adjudication authority has righty denied the claim of refund for the
shipping bill number 2936958 where the condition prescribed in the
Notification No. 41/2012-ST dated 29.6.2012, has not been fulfilled.
The appellant is eligible for refund of Rs. 9168/- where the condition
prescribed in the Notification No. 41/2012-ST dated 29.6.20;@@@5%&\
been fulfilled. R e\r

)i
11. 1In view of the foregoing, the impugned orders are set aside andﬁ%“/

the appeals are partially allowed. N i
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12. mﬂmaﬁaﬁw@maﬂﬁmmaﬂiﬁ@mm%l
12. The appeals filed by the appellants stand disposed of in above
terms.
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ATTESTED

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To,
M/s. IMBB, 185/186, Chinubhai Tower,
Ashram Road, Ahmedabad 380009

=)

Copy to:

The Chief Commissioner, Central Excise, Ahmedabad zone, Ahmedabad.
The Commissioner, Service Tax, Ahmedabad North.

The Deputy/Assistant Commissioner, Service Tax, Division-III, A’bad
North.

4. The Assistant Commlssmner, System-Ahmedabad North

Guard File.
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